490              CHAP. 25.   MORTGAGE OF LAND

As noted by Rose CJ.    in Re Gattthier, there has been no

doubt since the judgment of Lord Nottingham in Thornbor-

ouffh v. Baker (g) in 1675 that on the death of a mortgagee

the right to the mortgage money belongs to his executor or

administrator, not to his heir (h).   Only a few years later, in

1686 in Canning v. Hicks (i) and in 1699 in Tabor v. Graver

(jJ, both cited by Rose CJ., not merely the mortgage money

but also the "mortgage in fee/' is treated in equity as personal

estate; and in 1737 in Casborne v. Scarf e (k), Lord Hard-

wicke's famous and much discussed statement that the mort-

gagor's equity of redemption is an estate in the land concludes

with the assertion that "a mortgage in fee is personal assets".

In 1803 in Attorney "General v. Vigor (V , Lord Eldon said:

"Where a person dies entitled to a mortgage interest, that is

personal estate at that time/'   The whole passage in which this

sentence occurs was quoted and applied, and the law was stated

by Buckley J. in In re Looeridge, Dray ton v. Loveridge ( m) ,

as follows:

The whole question to be determined is whether, after possession
for three years by the testator followed by possession by the widow,
the property is, for purposes of devolution from the testator, to be
treated as realty or personalty.

Regarding this matter upon principle, it seems to me that the
property is for purposes of devolution to be treated as personalty.
The testator at the time of his death was entitled to the mortgage
debt, which was personalty, and as security for that the land was
vested in him subject to redemption. The estate in the land descended
to the heir; but at the moment of the testator's death the heir was,
as it appears to me, only a trustee for the legal personal represent-
ative, who was entitled to the debt and to the beneficial interest in the
land in respect of the debt. After the lapse of many years the
equity of redemption became barred, and the estate of the heir was no-
longer subject to redemption. But I see no reason why the estate of
the heir, of which he was up to that time trustee for the legal per-
sonal representative, became at that date or at any time his pro-
perty. Some one at the testator's death became entitled to this
property. Unquestionably as regards the mortgage debt that person
was the legal personal representative. The right against the land
by way of security was the property of that same person, and, al-
though at a later date the rights in respect of the land became en-
larged from rights subject to redemption to rights freed from re-
demption, that can have no effect in discharging the legal owner of
m trusteeship for the owner of the debt
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